
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/57/98/NJ 

In the complaint between: 

 

L Martin Complainant 

 

and  

 

Weltervreden Provident Fund First Respondent 

Patrick Murray Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956 (hereinafter referred to as the “act”). The 

complaint concerns a review of an employer’s discretion in determining an early 

withdrawal benefit. 

 

2. No hearing was held in this matter.  A thorough investigation was conducted by my 

investigator, Naleen Jeram, and in determining this matter I have relied exclusively 

on the documentary evidence and written submissions gathered during the course 

of Mr Jeram’s investigation. 

 

3. The complainant is Lionel Martin, a former member and employee of the first and 

second respondent respectively. 
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4. The first respondent is Weltervreden Provident Fund, a pension fund duly 

registered under the Pension Funds Act of 1956 (hereinafter referred to as “the 

fund”).  The fund is a non-contributory defined contribution fund.  At all relevant 

times the fund was managed by the employer and Liberty Life as the insurer and 

administrator.  There is no board of management as contemplated in the Act. 

 

5. The second respondent is Patrick Murray, an adult male, owner of Weltervreden 

farm, the principal employer in the fund (hereinafter referred to as “the employer”).  

The fund and the employer are represented by Mr Murray. 

 

6. The complainant commenced employment with the employer during 1974.  In about 

1988, the employer decided to establish the provident fund for the benefit of its 

employees.  Upon the inception of the fund in 1988, the complainant became a 

member thereof.  All contributions to the fund were made by the employer.  In 

1993, the complainant (by then a production manager) was dismissed from his 

employment.  The complainant challenged the validity of his dismissal in the then 

Cape Supreme Court.  On 28 April 1995, Marais, J handed down judgement 

upholding the dismissal.  The complainant appealed against this decision in the 

Supreme Court of Appeal which also upheld his dismissal and dismissed the 

appeal.   

 

7. The complaint relates to the interpretation and application of the rules of the fund 

and alleges that a decision of the employer taken in terms of the rules of the fund 

was an improper exercise of its powers.  

 

8. At the time of the complainant’s dismissal on 11 February 1993, the relevant rule 

applicable to him was section 6, which reads: 

 
6.1 AMOUNT PAYABLE 
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6.1.1 A Member who leaves the service of his Employer before his Normal Retirement 

Date shall be entitled to receive a withdrawal benefit as defined in the Schedule. 

 

6.1.2 Any cash benefit payable on withdrawal shall be withheld for a period not exceeding 

twelve months, provided that the Employer in his sole discretion may waive all or 

part of this 12 month period. 

 

6.1.3  The Principal Employer may at his discretion increase a Member’s benefit to an 

amount not exceeding his Share of the Fund. 

 

6.1.4 A Member may elect that any withdrawal benefit payable as a cash sum be 

transferred to another approved pension provident or retirement annuity fund. 

 

6.1.5 in lieu of the cash amount described in this clause, a Member who leaves the 

service of his Employer before his Normal Retirement Date, may elect to receive his 

benefit at Normal Retirement Date, provided that such benefit is not less than the 

minimum amount which Liberty Life is prepared to hold as a paid-up benefit. 

 

Paragraph 4 of schedule 1B reads: 

 
WITHDRAWAL BENEFIT 

 

Subject to the provisions of Section 6: 

 

A Member shall receive an amount not exceeding his Share of the Fund, as the Principal 

Employer shall decide. 

 

Any amount transferred to the Fund from any other provident fund shall also be refunded 

together with interest, as determined by the Valuator. 

 

During 1995, this section was amended entitling any member leaving the fund 

before retirement age to a benefit, which was expressly defined as 50% of his 

share of the fund.  Prior to this amendment, there were 10 members (including the 

complainant) whose services were terminated and consequently fell under section 

6.  In each instance the employer decided that a nil benefit would be paid. 
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9. After the complainant’s dismissal, the employer made an ex gratia without prejudice 

settlement offer to the complainant comprising 50% of the employer contributions 

made to the fund subject to the condition that the complainant would withdraw any 

legal action challenging his dismissal.  The offer amounted to R15,000.00.  The 

complainant refused this offer.  

 

10. After the rejection of the settlement offer, the employer determined that no benefit 

would be payable to the complainant. 

 

11. The complainant seeks an order directing the fund to pay him an early withdrawal 

benefit computed in terms of section 6.1. 

 

12. Mr Murray argued that the complainant’s benefit was deemed to be nil for the 

following reasons: 

 

12.1 The fund was established so that the employer would be in an improved 

position to provide retirement benefits to those employees who remained 

with the employer until retirement age.  At the time of the fund’s inception in 

1988 it was  envisaged that no benefit would be paid to those members who 

left employment prior to retirement and that the employer’s share of the fund 

would be used to benefit those remaining in the fund.  Mr Murray, 

concludes, that the discretionary clause in rule 6.1 allows the employer in 

exceptional circumstances to authorise a withdrawal benefit as he deems fit. 

 At no stage between the fund’s inception in 1988 and the withdrawal of the 

complainant in 1993 was there any intention to change the objective of the 

fund.   

 

12.2 Although not expressly stated, Mr Murray’s suggestion  appears to be that 

the object of the fund was to provide benefits principally upon retirement.  
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Consequently, where a member fails to reach retirement age, there shall be 

no benefit due to him unless the employer determines otherwise.  Mr Murray 

also argued that the fact that only the employer contributed to the fund was 

an important factor in determining the benefit to be nil. 

 

13. In an alternative argument the employer referred me to section 7.10.1 of the rules, 

which reads: 

 
UNCLAIMED BENEFITS 

 

A cash withdrawal benefit or termination benefit remaining unclaimed for three years after 

the date on which it first became payable shall revert to the Fund, provided that: 

 

(1) if a Member, after the expiry of the three year period, claims such 

benefit, the Principal Employer in his discretion may decide that the 

benefit be paid to the Member, or 

 

(2) if such Member has died and a Dependant, or Dependants, after the 

expiry of the three year period, claims such benefit, the Principal 

Employer in his discretion may decide that the benefit be paid to the 

Dependant or Dependants. 

 

On the strength of this section, Mr Murray argued that even if a benefit was 

deemed to be payable to the complainant as at his date of withdrawal, due to the 

lapsing of more than three years, the benefit reverts back to the fund and 

accordingly no benefit is due to the complainant.   

 

14. An important issue initially ignored by the parties is whether the complainant=s 

complaint has prescribed.  Prescription is regulated by section 30I of the Act, which 

reads: 
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(1) The Adjudicator shall not investigate a complaint if the act or 

omission to which it relates occurred more than three years before 

the date on which the complaint is received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or 

omission contemplated in subsection (1), the period of three years 

shall commence on the date on which the complainant became 

aware or ought reasonably to have become aware of such 

occurrence, whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own 

motion 

 

(a) either before or after expiry of any period prescribed by this 

Chapter, extend such period; 

(b) condone non-compliance with any time limit prescribed by this 

Chapter. 
 

15. The complainant was dismissed on 11 February 1993.  This dismissal and 

consequent termination of fund membership is the act to which the complaint 

relates.  My office came into being on 1 January 1998.  The complainant lodged his 

complaint with my office on 5 March 1998.  However, his complaint was not 

properly formulated and accordingly I requested him to re-formulate his complaint.  

Subsequently, the complainant submitted a properly formulated complaint to my 

office on 4 May 1999.  Since more than three years have lapsed from the date of 

withdrawal and the complainant was fully aware of the act (dismissal), the question 

in law is whether there is any good cause to extend the three year prescription 

period. 
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16. My investigator requested both parties to address me on the issue of prescription.  

Mr Murray elected not to make further submissions on this issue other than his 

reference to section 7.10.1.  The complainant submitted that after his dismissal he 

challenged the validity of his dismissal in the then Cape Supreme Court.  

Judgement against him was handed down on 28 April 1995.  He appealed against 

this decision, however the Supreme Court of Appeal dismissed his appeal on 14 

November 1995.  Thereafter, he approached several attorneys and the Human 

Rights Commission in respect of how to take the matter further.  Upon hearing of 

the establishment of my office he lodged a complaint on 5 March 1998.  

 

17. As I have held previously, in determining whether good cause exists, regard may 

be given to the degree of lateness and the explanation therefore, merits of the 

case, the importance of the case and what steps have been taken to resolve the 

issue.  The proceedings instituted in the then Supreme Court, although not directly 

encompassing this complaint, clearly had an impact on the pension consequences 

of the complainant.  That is, had the courts re-instated the complainant as an 

employee, he in effect would have remained a member of the fund.  Therefore, it 

seems just to regard the decision of the Supreme Court of Appeal in November 

1995 as the critical date for assessing the reasonableness of his delay in 

processing his complaint. Further, my office only came into being in 1998 thereby 

not affording the financially strapped complainant any other inexpensive forum for 

resolving his dispute.  In light of the above, I believe sufficient good cause exists to 

extend the prescription period and determine this complaint as he only knew 

decisively that his pension benefit was at risk in November 1995, just over two 

years before lodging his complaint. 

 

18. In terms of paragraph 4 of the schedule, the complainant is entitled to, Areceive an 

amount not exceeding his share of the fund, as the principal employer shall 

decide@ (principal employer is defined in schedule 1 of the rules as Mr Patrick 

Murray).  The first phrase of the rule determines the maximum and minimum range 
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of the benefit in that the benefit cannot exceed the member=s share of the fund.  

However, the actual benefit has to be determined by the employer.   

 

19. The issue for determination is whether the employer has properly exercised his 

discretion in terms of section 6.1.  An employer, at the very least owes a duty of 

good faith to the fund and its members.  In this regard, in the recent case of Tek 

Corporation Provident Fund v Lorentz (Case No. 490/97), Marais JA held: 

 
...the trustees of the fund owe a fiduciary duty to the fund and to its members and other 

beneficiaries.  (Sec 2(a) and (b) of the Financial Institutions (Investment of Funds) Act 39 of 

1984 and Rule 18.1.4.)  The employer is not similarly burdened but owes at least a duty of 

good faith to the fund and its members and beneficiaries.  (Cf Imperial Group Pension Trust 

Ltd v Imperial Tobacco Ltd [1991] 2 All ER 597 (Ch) at 604g - 606j.)... 

 

Thus, the employer when exercising any discretion in terms of the rules of the fund 

has to act in good faith towards the member.  However, where the employer acts in 

a fiduciary position, as may be the case in this instance, its obligation may be more 

extensive.  Here, the employer is in essence making a decision normally made by 

the board of management.  Accordingly, the duties and obligations applicable to the 

board are likewise applicable to the functionary exercising such powers. 

 

20. Has the employer exercised his discretion improperly? The complainant does not 

have the right to have the discretion exercised in a way whereby he automatically 

receives the maximum benefit.  But rather the discretion must be exercised 

reasonably, which requires the decision-maker to take account of all relevant 

factors and ignore irrelevant considerations.  The employer’s primary argument for 

deeming the benefit to be nil is a purpose-based argument.  That is, the purpose for 

setting up the fund was to provide benefits upon retirement.  Since the complainant 

was dismissed prior to retirement age, no benefit is due to him.  Whilst, there is 

nothing inherently wrong with such a view, the question that has to be asked is 

whether the rules of the fund (the ultimate arbiter of any benefit) reflects this 
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position. 

 

21. It is not correct that the purpose of the fund is to provide benefits only on 

retirement. Section 6.1 is a rule relating to early withdrawal from the fund.  There is 

also a provision for a death benefit (section 5).  Thus, clearly the purpose of the 

fund is to provide for benefits other than  retirement.   

 

 

22. In addition, section 7.1.3, reads: 

 
DISMISSAL OF AN EMPLOYEE 

 

Nothing in these Rules shall in any way restrict the right of an Employer to dismiss an 

Employee.  In the event of such dismissal the only benefit payable from the Fund shall be 

that specified in these Rules.  In any action at law arising from the Member’s dismissal, no 

account shall be taken of any other benefit to which the Member may have become entitled 

but for such dismissal. 

 

Once again, there would be no need for such a provision had the purpose of the 

fund been only to provide benefits upon retirement. Hence, whilst the primary 

purpose of the fund is to provide benefits upon retirement, the rules of the fund 

reveal a secondary purpose in providing benefits for members not attaining normal 

retirement age.  

 

23. I now turn to Mr Murray’s second argument in respect of contributions to the fund.  

The relevant section dealing with member contributions reads as follows: 

 
MEMBER’S CONTRIBUTIONS 

 

Each Member other than a Deferred Member or a Paid-up Member shall contribute from his 

Entry Date until his Normal Retirement Date, an amount as defined in the Schedule.  The 

Member’s contributions shall be applied solely to secure his retirement benefits. 
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Subject to the agreement of the Employer, a Deferred Member may continue to contribute to 

the Fund until the date of actual retirement.  The Employer may also contribute in respect of 

such a Member.  These contributions shall be as described in the Schedule 

 

EMPLOYER’S CONTRIBUTIONS 

 

3.2.1 The Employer shall contribute an amount as described in the Schedule. 

3.2.1 The frequency of payment of contributions is defined in the Schedule. 

 

From the above rule it is obligatory for the member to contribute the amount 

defined in the schedule.  However, the complainant did not contribute during his 

membership as the schedule does not require members to contribute. The payment 

of contributions (or the lack thereof on the part of the complainant) is not decisive.  

The benefit must be determined in terms of the early withdrawal benefit rule 

regardless of his contributions and with specific reference to the employer’s 

fiduciary duties and the duty to act in good faith. 

 

24. What is the purpose of the employer’s discretion to determine the quantum of any 

withdrawal benefit?  There are several but the most important is to protect and 

secure the employer’s financial interest in the fund and adequately maintain the 

solvency and funding level of the fund.  The purpose could also be to reward 

certain members, for example, granting a greater withdrawal benefit to employees 

with long service or exemplary conduct.  

 

25. The reasons advanced by the employer deeming the complainant=s benefit to be  

nil does not reflect any of the above legitimate purposes.  In fact, from the evidence 

it appears as if the employer had adopted a rigid policy of not awarding any early 

withdrawal benefits under the mistaken premise that the purpose of the fund was 

only to provide benefits upon retirement.  Further, the terms of the settlement offer 

raise the concern that the employer might be punishing the complainant for 

exercising his legal and constitutional rights to challenge his dismissal. 
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26. In the light of the above I am of the view that the employer has fettered his 

discretion in following a rigid policy, which was also not the legitimate purpose of 

the fund granting him the right to determine a withdrawal benefit.  That is, the 

employer has rigidly applied a policy without considering the merits of the 

complainant’s case.  Therefore, in effect the employer has actually abdicated his 

discretion. 

 

27. I now turn to Mr Murray’s alternative argument in terms of which a benefit reverts 

back to the fund in terms of section 7.10.1, if not claimed within three years of the 

benefit becoming due.  The operation of this section is subject to the employer 

exercising his discretion properly in respect of the determination of the early 

withdrawal benefit.  Where this discretion has been exercised improperly, as is the 

case here, then section 7.10.1 can only apply once the discretion has been properly 

exercised.  Thus, section 7.10.1 cannot apply. 

 

28. When a functionary makes a decision which is found to the unreasonable or 

improper our courts are reluctant to substitute their own decision for another 

authority.  The norm is to refer the decision back to the administrative authority.  

However, exceptional circumstances allow a judicial officer to substitute his or her 

decision for that of the functionary. 

 

29. Whilst I am very reluctant to perform the functions delegated to functionaries such 

as the employer, the facts of this case forces me to intervene. This matter has 

dragged on for almost seven years causing unjustifiable prejudice to the 

complainant.  Sufficient evidence relating to early withdrawal benefits paid by the 

fund has been placed before me to make a decision in respect of the early 

withdrawal benefit due to the complainant.  Further, section 30D of the Act requires 

me to dispose of complaints in a procedurally fair, economical and expeditious 

manner.  In view of this matter dragging on for seven years, the rigid policy adopted 
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by the employer and the purpose of section 30D, it is appropriate to bring the 

matter to finality. 

 

30. As stated, there have been 10 early withdrawals from the fund since its inception 

up until the amendment of section 6 in March 1995. In each instance, the employer 

determined that no benefit would be payable. The early withdrawal benefit rule was 

amended in March 1995 whereby a member would receive 50% of his or her “share 

of the fund’.  After the complainant was dismissed he was offered a benefit 

comprising of 50% of his share of the fund.  In line with the amendment and the 

settlement offer (reflecting the current practice of the fund over the last four years), 

I am of the view that the complainant should be granted 50% of his “share of the 

fund”, with interest at the rate of return of the fund.  No further liability shall be 

incurred by the fund as the rules were amended in 1995 to include a specific 

withdrawal benefit.   

 

31. Thus, I make the following order: 

 

31.1 the decision of the employer to grant the complainant a benefit of nil 

is hereby set aside; 

 

31.2 the fund is ordered to pay the complainant 50% of his “share of the 

fund” together with interest thereon at the rate of return achieved by 

the fund from his date of withdrawal to date of payment, within 6 

weeks of this determination. 

 

Dated at CAPE TOWN this 23rd day of November 1999. 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


